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DEPARTMENT OF AGRICULTURE

Farm Service Agency

7 CFR Parts 761 through 769
RIN 0560-AF60
Regulatory Streamlining of the Farm

Service Agency'’s Direct Farm Loan
Programs

AGENCY: Farm Service Agency, USDA.
ACTION: Proposed rule.

SUMMARY: The Farm Service Agency
(FSA) proposes to streamline
regulations governing the direct Farm
Loan Programs. The proposed regulatory
action will enable FSA to accomplish
the following: Simplify and clarify
direct loan regulations; implement the
recommendations of the USDA Givil
Rights Action Team; meet the objectives
of the Paperwork Reduction Act of 1995;
meet the goals and objectives of the
National Performance Review; and
separate FSA’s direct Farm Loan
Programs regulations from Rural
Development mission area loan program
regulations.

DATES: Comments on this rule and on
the information collections must be
submitted by April 9, 2004 to be assured
consideration.

ADDRESSES: Address comments on, and
alternatives to, the proposed rule to:
Deputy Administrator for Farm Loan
Programs, USDA/FSA/DAFLP/STOP
0520, 1400 Independence Avenue SW.,
Washington, DC 20250-0520.
Comments on the information collection
requirements of this proposed rule must
be sent to the Office of Management and
Budget (OMB) at the address listed in
the Paperwork Reduction Act section of
this preamble and sent to the
Department address listed after the
OMB address.

FOR FURTHER INFORMATION CONTACT:
William D. Cobb USDA/FSA/DAFLP/
STOP 0520, 1400 Independence Avenue
SW., Washington, DC 20250-0520;
telephone (202) 720-1059; electronic
mail: bill_cobb@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
significant under Executive Order 12866
and was reviewed by OMB.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-602), the
undersigned has determined and
certified by signature of this document
that this rule will not have a significant
economic impact on a substantial

number of small entities. This rule does
not impose any new requirements on
Agency applicants and borrowers. In
some cases, existing information
collections and regulatory requirements
have been reduced as a result of
streamlining the loan making and
servicing application processes.

Environmental Impact Statement

FSA is completing an Environmental
Assessment (EA) in accordance with the
provisions of the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321 et seq., the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508) and the FSA regulations for
compliance with NEPA, 7 CFR part 799
and part 1940, subpart G. The draft EA
will be made available for public
comment under a separate notice. The
final EA will be completed before this
rule is published as final.

Executive Order 13132

The policies contained in this rule do
not have a substantial direct effect on
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on state and local governments.
Therefore, consultation with the states
is not required.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. In accordance with
this Executive Order: (1) All State and
local laws and regulations that are in
conflict with this rule will be
preempted; (2) no retroactive effect will
be given to this rule; and (3)
administrative proceedings in
accordance with 7 CFR parts 11 and 780
must be exhausted before bringing suit
in court challenging action taken under
this rule unless those regulations
specifically allow bringing suit at an
earlier time.

Executive Order 12372

For reasons contained in the Notice to
7 CFR part 3015, subpart V (48 FR
29115, June 24, 1983), the programs
within this rule are excluded from the
scope of E.O. 12372, which requires
intergovernmental consultation with
State and local officials.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104—4, requires Federal agencies to
assess the effects of their regulatory

actions on State, local, and tribal
governments or the private sector of
$100 million or more in any 1 year.
When such a statement is needed for a
rule, section 205 of the UMRA requires
FSA to prepare a written statement,
including a cost benefit assessment, for
proposed and final rules with “Federal
mandates” that may result in such
expenditures for State, local, or tribal
governments, in the aggregate, or to the
private sector. UMRA generally requires
agencies to consider alternatives and
adopt the more cost effective or least
burdensome alternative that achieves
the objectives of the rule.

This rule contains no Federal
mandates, as defined under Title II of
the UMRA, for State, local, and tribal
governments or the private sector. Thus,
this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Paperwork Reduction Act

Information collection requirements
for the direct Farm Loan Programs are
currently approved in numerous
information collection dockets. Based
on the proposed regulations, FSA will
reduce the number of information
collections by consolidating related
collections in a manner that matches the
organizational structure of the proposed
CFR parts.

In accordance with the Paperwork
Burden Act of 1995, FSA intends to
request approval of the following
information collections.

Title: General Program
Administration.

OMB Control Number: 0560-New.

Type of Request: New Collection.

Abstract: 7 CFR 761, General Program
Administration, establishes
requirements within FSA’s Farm Loan
Programs that are applicable to both
making and servicing direct loans.
Information collections established by
the regulation are necessary to ensure
that program applicants and
participants meet statutory eligibility
requirements, loan funds are used for
authorized purposes and the
Government’s interest in security is
adequately protected. Specific
information collection requirements
include financial information in the
form of a balance sheet and cash flow
projection used in loan making and
servicing decisions; information needed
to establish joint bank accounts in
which loan funds, proceeds derived
from the sale of loan security or
insurance proceeds may be deposited;
collateral pledges from financial
institutions when the balance of a
supervised bank account will exceed
$100,000; and documentation that
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construction plans and specifications
comply with state and local building
standards. Existing collections
applicable to FSA’s Farm Loan
Programs from OMB Control Numbers
0560-0154, 0575-0042, 0575—-0064, and
0575-0158 will be consolidated in this
docket. Burden associated with the
Rural Development Agencies’
information collections will remain
under Control Numbers 0575-0042,
0575-0064, and 0575-0158.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 51 minutes per
response.

Respondents: Individuals or
households, businesses or other for
profit and farms.

Estimated number of respondents:
70,290.

Estimated number of responses per
respondent: 2.6.

Estimated total annual burden on
respondents: 214,363.

Title: Direct Loan Making.

OMB Control Number: 0560-New.

Type of Request: New Collection.

Abstract: 7 CFR 764, Direct Loan
Making, establishes the requirements for
FSA’s direct Farm Ownership,
Operating, and Emergency loan
programs. Information collections
established in the regulation are
necessary for the Agency to evaluate the
loan applicant’s request and determine
if eligibility, loan repayment and
security requirements can be met.
Existing collections pertaining to direct
loan making from OMB Control
Numbers 0560-0157, 0560—-0159, 0560—
0162, 0560-0166, 0560-0167, 0560—
0178, 0575-0087, 0575—0088, and 0575—
0147 will be consolidated in this docket.
Burden associated with the Rural
Development Agencies’ information
collections will remain under Control
Numbers 0575-0087, 0575—0088, and
0575-0147.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 26 minutes per
response.

Respondents: Individuals or
households, businesses or other for
profit and farms.

Estimated number of respondents:
128,513.

Estimated number of responses per
respondent: 3.38.

Estimated total annual burden on
respondents: 177,150.

Title: Direct Loan Servicing—Regular.

OMB Control Number: 0560-New.

Type of Request: New Collection.

Abstract: 7 CFR 765, Direct Loan
Servicing—Regular, establishes the
requirements related to routine
servicing actions associated with direct

loans. Information collections
established in the regulation are
necessary for the Agency to monitor and
account for loan security, including
proceeds derived from the sale of
security, and to process a borrower’s
requests for subordination or partial
release of security. Information
collections associated with the statutory
requirement that borrowers be reviewed
for graduation to commercial credit are
also established in the regulation.
Existing collections pertaining to
routine direct loan servicing actions
from OMB Control Numbers 0560-0158,
0560-0171, 0575-0075, and 0575—0093
will be consolidated in this docket.
Burden associated with the Rural
Development Agencies’ information
collections will remain under Control
Numbers 0575-0075, and 0575—0093.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 38 minutes per
response.

Respondents: Individuals or
households, businesses or other for
profit and farms.

Estimated number of respondents:
58,875.

Estimated number of responses per
respondent: 1.

Estimated total annual burden on
respondents: 105,547.

Title: Direct Loan Servicing—Special.

OMB Control Number: 0560-New.

Type of Request: New Collection.

Abstract: 7 CFR 766, Direct Loan
Servicing—Special, establishes the
requirements for servicing financially
distressed and delinquent direct loan
borrowers. The information collections
established in the regulation are
necessary for the Agency to evaluate a
borrower’s request for disaster set-a-
side, primary loan servicing (including
reamortization, rescheduling, deferral,
write down and conservation contracts),
and homestead protection. Existing
collections pertaining to servicing
financially distressed and delinquent
direct loan borrowers from OMB Control
Numbers 0560-0160, 0560-0161, and
0560-0164 will be consolidated in this
docket.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 31 minutes per
response.

Respondents: Individuals or
households, businesses or other for
profit and farms.

Estimated number of respondents:
11,595.

Estimated number of responses per
respondent: 2.39.

Estimated total annual burden on
respondents: 14,869.

Title: Inventory Property
Management.

OMB Control Number: 0560-New.

Type of Request: New Collection.

Abstract: 7 CFR 767, Inventory
Property Management, establishes the
requirements for the management, lease
and sale of security property acquired
by the Agency. Information collections
established in the regulation are
necessary for the Agency to determine
an applicant’s eligibility to lease or
purchase inventory property; and to
ensure payment of the lease or purchase
amount. Existing collections pertaining
to the lease and sale of property
acquired under FSA’s Farm Loan
Programs from OMB Control Number
0575-0110 will be incorporated in this
docket. Burden associated with the
Rural Development Agencies’
information collections will remain
under Control Number 0575-0110.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 40 minutes per
response.

Respondents: Individuals or
households, businesses or other for
profit and farms.

Estimated number of respondents:
212.

Estimated number of responses per
respondent: 1.

Estimated total annual burden on
respondents: 243.

The Agency is soliciting comments on
the burden of all of the above regarding:
(a) Whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;
(b) the accuracy of the Agency’s
estimate of burden including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. These
comments should be sent to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 and to William
D. Cobb, USDA/FSA/DAFLP/STOP
0520, 1400 Independence Avenue, SW.,
Washington, DC 20250-0520. Copies of
the information collections may be
obtained from Mr. Cobb at the above
address. All comments will become a
matter of public record.
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Federal Assistance Programs

These changes affect the following
FSA programs as listed in the Catalog of
Federal Domestic Assistance:
10.404—Emergency Loans
10.406—Farm Operating Loans
10.407—Farm Ownership Loans

Government Paperwork Elimination
Act (GPEA)

The Agency is committed to
compliance with GPEA, which requires
Government agencies to provide the
public the option of submitting or
transacting business electronically to
the maximum extent possible.

Discussion of the Proposed Rule

Background

FSA proposes to move the majority of
its Farm Loan Programs direct loan
making and servicing rules from
Chapter XVIII to Chapter VII of the Code
of Federal Regulations (CFR). Prior to
the Department of Agriculture
Reorganization Act of 1994 (1994 Act),
Chapter XVIII was assigned to the
Farmers Home Administration (FmHA)
and Chapter VII was assigned to the
Agricultural Stabilization and
Conservation Service (ASCS). Under the
provisions of the 1994 Act, both FmHA
and ASCS were abolished. FmHA’s
Farm Loan Programs and ASCS’s
programs were consolidated under the
newly created FSA while the remaining
FmHA programs were transferred to one
of the following Rural Development

mission area agencies: Rural Business
Cooperative Service, Rural Housing
Service, and Rural Utilities Service.
Chapter VII of the CFR is now assigned
to FSA while Chapter XVIII is shared by
FSA and the Rural Development
mission area agencies.

The following policies are not
addressed in this proposed rule but will
be addressed in separate rulemakings:

1. Designation of Disaster Areas—The
designation of disaster areas will be
moved from subpart A of 7 CFR 1945 to
7 CFR 791.

2. Offset of Federal payments—The
policies pertaining to the offset of
Federal payments for application to
outstanding Farm Loan Programs debts
contained in subpart C of 7 CFR 1951
will be consolidated with 7 CFR 792.

3. Environmental Policies—The
environmental policies contained in
subpart G of 7 CFR 1940 will be
consolidated with 7 CFR 799. This
proposed rule makes reference to part
799. If part 799 is not amended prior to
the rule finalizing this proposed rule,
the Agency will continue to use part
1940, subpart G.

4. Debt Settlement Policies—The debt
settlement policies contained in subpart
B of 7 CFR 1956 will be consolidated
with 7 CFR 792. This proposed rule
makes reference to part 792. If part 792
is not amended prior to the rule
finalizing this proposed rule, the
Agency will continue to use part 1956,
subpart B.

Consolidation and Reorganization

The Farm Loan Programs direct loan
making and servicing rules are currently
in numerous parts of Chapter XVIII,
making their use difficult to all but the
most well-informed user. The Agency
proposes to consolidate and reorganize
these rules in an orderly and logical
manner. Part 761 of Chapter VII is
entitled General Program
Administration and contains the rules
that, in general, apply either to both
guaranteed and direct loans, or to both
direct loan making and direct loan
servicing. Part 762, which contains
regulations pertaining to the Guaranteed
Loan Program, was published as a final
rule on February 12, 1999 (64 FR 7358—
7403). Part 763 is reserved for future
use. Part 764 is entitled Direct Loan
Making and consists of the regulations
governing the origination of direct
loans. Part 765, Regular Servicing,
contains the regulations related to
servicing for direct loans. Regulation
policies for distressed and delinquent
borrowers with direct loans are
contained in part 766, Special Servicing.
Part 767 is entitled Inventory Property
Management and contains regulations
pertaining to security property that is
abandoned by the borrower or acquired
by the Agency. Parts 768 and 769 are
reserved for future use. The table shown
below illustrates how the existing CFR
parts will be consolidated within the
proposed parts:

Proposed CFR parts

Existing CFR subparts from which FSA provisions will be consolidated

7 CFR 761—General .......ccccoeveeeeieiiiiieeeeeeeis

764—Direct Loan Making ..........ccoceeviiniiieneennnn.

765—Direct Loan Servicing—Regular

766—Direct Loan Servicing—Special
767—Inventory Property Management

1940-Q.

1965-A.

7 CFR 1806-A, 1806-B, 1901-A, 1901-F, 1902-A, 1924-A, 1924-B,

7 CFR 1910-A, 1927-B, 1941-A, 1941-B, 1943-A, 1943-B, 1945-D.
7 CFR 1925-A, 1950-C, 1951-A, 1951-D, 1951-F, 1951-J, 1962-A,

7 CFR 1951-L, 1951-S, 1951-T, 1962-A.
7 CFR 1955-A, 1955-B, 1955-C.

By reorganizing the loan making and
servicing rules in this manner, the
general public, including loan
applicants and borrowers, and the
Agency can more easily find needed
information. In addition, this structure
helps to eliminate redundancies and,
thereby, avoid inconsistencies. The
proposed rule references rather than
repeats other parts of the chapter,
thereby, making it easier to incorporate
future policy changes.

Removal of Internal and Administrative
Procedures

The existing regulations often
describe in detail the Agency’s internal
and administrative procedures for

implementing Farm Loan Programs.
This approach not only contributes to a
lengthy body of regulations, but also
creates a barrier to quickly improving
procedures which have no impact on
loan applicants and borrowers. The
Agency has to use the rulemaking
process to modify procedures, thereby,
adding time and expense to prepare and
implement such changes. In contrast to
the current regulations, the proposed
rule focuses on Agency policies
impacting loan applicants and
borrowers. The Agency is moving the
administrative procedures to a series of
new handbooks which will parallel the
topics in this proposed rule and will be

issued simultaneously with the final
rule.

Streamlining of Program Requirements

While consolidating the loan making
and servicing regulation parts, the
Agency also is streamlining its Farm
Loan Programs policies. With the aid of
working groups of both Headquarters
and Field staff, the Agency is proposing
policy changes consistent with the
existing statutory authority. The Agency
also proposes to clarify certain
regulations that have multiple
interpretations, amend others that have
led to unintended consequences, and
revise policies to reduce burdens on
loan applicants and borrowers. In
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addition, the proposed rule initiates
action toward achieving
recommendation number 56 of the
USDA Civil Rights Action Team Report
dated August 1997, which mandated
that agencies ‘“‘streamline program
regulations and application forms to
make USDA programs easily accessible
to all customers.” The substantive
changes are discussed in this preamble
by regulation section.

Removal of Obsolete Parts

As aresult of the 1994 Act, some of
the CFR subparts published by FmHA
continue to be used by FSA and one or
more of the Rural Development mission
area agencies, while others are used
exclusively by FSA. When the final rule
for this proposed rule is published, FSA
will remove the subparts which are used
only by FSA. The following subparts
will be removed in the final rule: 1910—
A, 1924-B, 1941-A, 1941-B, 1943-A,
1943-B, 1951-J, 1951-L, 1951-S, 1951—
T, and 1965-A.

National Performance Review Objectives

Under the National Performance
Review initiative, Federal agencies were
charged with “creating a government
that works better and costs less.”
Federal agencies were commissioned to
focus on results rather than procedures,
empower employees, put customers
first, and cut red tape. The proposed
rule responds to this challenge by
eliminating unnecessary procedural or
internal requirements, clarifying
regulations with multiple
interpretations, and adding flexibility to
allow employees to address each
customer’s unique needs.

Farm Security and Rural Investment Act
of 2002

The proposed rule contains all the
provisions from the Farm Security and
Rural Investment Act of 2002 applicable
to Farm Loan Programs. Those
provisions were published in the
proposed rule of April 9, 2003, (68 FR
17316-17320), entitled “2002 Farm Bill
Regulations—Loan Eligibility
Provisions,” and the final rule of
February 18, 2003, (68 FR 7693—-7701),
entitled “2002 Farm Bill Regulations—
General Credit Provisions.”

Part 761—General Program
Administration

Abbreviations and Definitions (Section
761.2)

The Agency proposes to move all
abbreviations and definitions applicable
to Farm Loan Programs to this section.
By including all abbreviations and
definitions in a single section of the
CFR, the Agency will eliminate the need

for the general public to search multiple
CFR subparts and parts to determine if
and where a term is defined. Other CFR
parts applicable to Farm Loan Programs
will refer the reader to this section for
an explanation or definition of an
abbreviation or term.

The Agency proposes to replace the
term “nonfarm enterprise” with the
term ‘“‘non-eligible enterprise.” Existing
direct loan making regulations identify
authorized purposes for which loan
funds may be used. While the Agency
defines the term nonfarm enterprise, the
regulations do not clearly state that loan
funds may not be used to finance
nonfarm enterprises, nor do they
identify purposes for which loan funds
may not be used. The proposed rule
defines the term non-eligible enterprise
and clearly states that loan funds may
not be used to finance a non-eligible
enterprise. In addition, the term non-
farm enterprise has resulted in
confusion as several of the enterprises
listed in the definition are farm or
agriculture related, but are simply not
an authorized loan purpose. The Agency
believes the term non-eligible enterprise
more accurately reflects that enterprises
identified in the definition may not be
financed with Agency loans funds.
Furthermore, the Agency proposes to
modify the definition by categorizing
the examples under the production of
exotic or non-farm animals; production
of non-farm goods or services; or
processing of farm products.

The Agency also proposes to modify
the definition of “family farm.” The
definition contained in the existing
regulation provides broad guidelines for
determining if a farming operation is a
family farm; however, this has resulted
in inconsistencies in applying the
definition on a nationwide basis. The
proposed definition establishes that the
typical year gross income of the
operation cannot exceed at the greater of
$750,000 in annual sales or the 95
percentile of farms in the state with
sales in excess of $10,000, based on the
most recently published farm data and
survey of farm economic factors
published by the National Agricultural
Statistics Service, USDA. This
calculation will be available in each
Agency Office. Consideration of the
typical year annual gross farm income of
the particular state involved will allow
for necessary regional differences in
what is considered a ‘““family farm” but
is based on objective, quantifiable
criteria. The $10,000 gross sales
threshold is consistent with treatment of
farms with gross sales of less than
$10,000 as hobby farms by the
Economic Research Service, USDA. The
definition also will be clarified to state

that daily operational and management
decisions must be made and substantial
labor must be provided by the applicant
or borrower and persons related to the
applicant or borrower by blood or
marriage. “Related by blood or
marriage” will be defined as connected
to one another as husband, wife, parent,
child, brother, or sister. The current
definition of family farm refers to the
applicant or borrower and “‘family
members” of the applicant or borrower.
The Agency anticipates that these
proposed objective criteria will result in
consistent, equitable, and sound loan
making decisions across states.

In the existing regulations, the Agency
utilizes the term “farm or ranch.” While
this wording takes regional terminology
into consideration, the Agency believes
it is unnecessary. In the proposed rule,
the Agency uses only the term “farm.”
The definition of “farm” clearly
includes “farm” or “ranch” as
appropriate.

The Agency also proposes to add
definitions for the following terms: basic
part of an applicant’s total farming
operation, chattel or real estate essential
to the farming operation, crop allotment
or quota, debt service margin, essential
family household expenses, established
farmer, false information, farm income,
Farm Programs payments, foreclosed,
foreclosure sale, good faith, household
contents, joint financing arrangement,
production cycle, and working capital.

Planning and Performing Construction
and Other Development (§ 761.10)

The proposed regulations would give
loan applicants more responsibility and
flexibility in planning and completing
construction and development projects.
For example, applicants would have
more freedom in choosing appropriate
construction and repair design
standards. The existing regulations
require applicants to select from design
standards that have been adopted by the
Agency, including methods described in
the FmHA Manual of Acceptable
Practices. To ensure that Agency-
financed projects have architectural and
engineering integrity, the revised
regulations would require that the
design standard “meet or exceed any
applicable local or state laws,
ordinances, codes, and regulations,
including building, plumbing,
mechanical, electrical, water, and waste
management”’ (proposed section
761.10(d)(3)). Moreover, the revised
rules would allow the Agency to request
additional technical data, tests, or
engineering evaluation, or to reject
proposals that do not conform with
industry-accepted construction
practices and standards.
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The revised regulations also would
increase the applicant’s responsibility
and flexibility in preparing construction
and development plans, while
decreasing the Agency’s role in this
task. For example, currently the Agency
must visit the development site with the
applicant to identify and agree upon the
necessary items of development, as well
as the dates by which construction will
be started and completed. Under the
revised regulations, the applicant would
propose the scope and schedule of the
development, and the Agency would
visit the site while evaluating the
proposal. In addition, the Agency would
no longer be required to advise the
applicant of “publications, plans,
planning aids, engineering data, and
other technical advice and assistance
available though local, state, and
Federal agencies, and private
individuals and organizations” (7 CFR
1924.5(f)(2)(v)). While the Agency
would continue to be available to advise
applicants, the Agency believes that
most applicants, as assisted when
necessary by engineers, architects, other
professionals, and state and local
officials, can assemble acceptable
development plans. In addition, the
Agency would oversee development
plans through the review process.

The proposed regulations would
eliminate the Agency’s responsibility to
verify the architectural and engineering
proficiency of proposed projects. Under
current regulations, the Agency reviews
a construction and development plan,
drawings, and specifications to
determine the technical soundness of
proposed developments. In addition, the
Agency must offer suggestions to the
applicant, when appropriate, on how
the drawings and specifications might
be altered and assist the applicant in
revising the drawings. Under the
proposal, the Agency could ensure the
soundness of proposals by requiring the
applicant to provide written
certification by a licensed architect,
professional engineer, or other specified
professionals that the “final drawings
and specifications conform with the
applicable development standard.”
Thus, the applicant and professionals
hired by the applicant would be
responsible for the technical soundness
of the proposal, not the Agency. The
Agency is proposing this policy change
because it lacks the engineering and
architectural staff and expertise
necessary to adequately review the wide
variety of construction and development
plans financed with Agency funds. This
change also will give the applicant
greater control over the project
schedule. While the need for a

professional certification may increase
project costs, these costs can be covered
as part of the Agency loan for the
project.

Under both the existing and proposed
regulations, an applicant is responsible
for seeking bids and selecting
contractors. The proposed rule,
however, would limit the Agency’s
responsibilities in this process. For
example, the existing rules allow the
Agency to request further negotiations
between the applicant and the proposed
contractor when the Agency determines
that the proposed contractor’s price is
too high or is otherwise unreasonable.
In addition, the Agency may request the
applicant to obtain competitive bids if
the applicant is unable to negotiate a
reasonable price or if the Agency
considers the contractor to be
unqualified. Furthermore, under the
existing rules, the applicant reviews
competitive bids with the Agency’s
assistance and must select the lowest
responsible bidder (7 CFR
1924.6(a)(10)(iv)). The Agency is
proposing to eliminate its role in
contractor selection to give applicants
additional discretion and responsibility
and will only require the applicant to
provide an estimate of the total cash
cost for all planned development prior
to loan closing. The Agency believes
that applicants generally have adequate
incentives and information to select
qualified and reasonably priced
contractors.

The existing regulations require the
Agency to inspect developments “as
frequently as necessary to assure that
construction and land development
conforms to the drawings and
specifications” (7 CFR 1924.9(b)). Ata
minimum, the Agency must make final
inspections of all projects. In many
cases, additional inspections are
required at certain stages of
construction. Agency inspections would
not be mandatory under the proposed
regulations. Instead, the Agency would
“inspect development work
periodically, as appropriate to protect
the government’s security interest”
(proposed Section 761.10(f)(1)). The
proposal also would make the applicant
responsible for inspecting development
work as necessary to protect the
applicant’s interest. In addition, to
protect the Government and applicant’s
interests, the proposal would require the
applicant to obtain all lien waivers
before the Agency would issue final
payment and would allow the Agency to
require a surety bond for construction
contracts.

The Agency is proposing to
streamline the inspection requirements
and increase the responsibility of

applicants largely because the Agency
staff does not have architectural and
engineering expertise. Thus, the Agency
cannot assure that projects conform to
drawings and specifications or assure
the adequacy of actual construction and
development work. The Agency would
increase the applicant’s responsibility to
obtain adequate inspections, such as
those by State or local code inspectors
or inspection services. These
professional inspections would protect
both the applicant and the
Government’s interests. Less Agency
involvement in the inspection process
may help to expedite project completion
by giving the applicant more flexibility
in scheduling inspections. This
regulatory change may increase project
costs for some applicants who obtain
professional inspections, instead of
relying on the Agency’s inspections.
However, these costs can be covered by
the Agency loan for the development
project.

Part 762—Guaranteed Farm Loans

The guaranteed loan regulations were
published as a final rule on February 12,
1999. In this rule, changes made to part
762 are only those necessary to correct
references to CFR parts or subparts that
are being revised or replaced, or to
remove regulatory text which will now
be addressed in part 761.

Part 764—Direct Loan Making

Application Requirements (Section
764.51)

The Agency proposes to reduce the
amount of historical documentation
required to process loan requests.
Currently, the Agency requires 5 years
of financial and production
documentation, while the traditional
commercial lending standard is 3 years.
While some additional requirements
may be justified because of the
additional risk inherent in a direct loan
to an applicant who is unable to obtain
commercial credit, the Agency does not
believe the additional 2 years of data
significantly improves the quality of
loan making decisions; therefore, a 3-
year data requirement is proposed for
financial and production
documentation.

The proposed rule clarifies that
payment of the applicable credit report
fee is required from the loan applicant
for the application to be considered
complete. The Agency is only
responsible for obtaining the credit
report after the fee has been paid.
Existing regulation, published in 7 CFR
1910.4, pertaining to a complete loan
application lists the credit report under
the heading “FSA Responsibilities for a
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Complete Application’’; however,
regulations published in 7 CFR 1910.51
clearly provide that ““a non-refundable
fee will be charged to the applicant” for
ordering a credit report. This has
resulted in confusion in determining the
loan applicant’s responsibilities
regarding a complete application and
will be revised accordingly.

The proposed rule also would
authorize the Agency to collect
additional information from an
applicant that the Agency deems
necessary to make a decision on the
applicant’s request. This provision
would apply to all loan applicants. The
additional information might include
divorce or separation decrees,
documentation regarding child support
payments, or any other information
necessary to evaluate the loan request.
Business loans, including direct farm
loans, require an assessment of each
applicant’s request, and there are no
one-size-fits-all templates. Agency staff
feels constrained by the existing
regulations since the regulations do not
allow the Agency to identify specific
information needed for each
application. Rather than attempt to
identify every possible piece of
information that could ever be needed
and then require every applicant to
provide that information, thereby
increasing the burden on all applicants,
the Agency proposes to allow specific
information to be requested as deemed
necessary.

Applicant Eligibility (Section 764.101)

The proposed rule will also set
consistent rules for acceptable
composition of entity applicants. Under
the existing rules, an entity applicant for
an emergency loan must meet the same
requirements as applicants for other
direct loans, except that the applicant
may not be an estate or trust, or a
corporation, partnership, or joint
operation with over 50 percent of the
ownership held by an estate, trust,
another corporation, another
partnership, or another joint operation.
The proposed rule would extend this
requirement to entity applicants for all
direct loans. The Agency does not
foresee that this change would have any
significant impact on applicants, but it
would ease program implementation by
applying the same requirements across
all direct loan programs.

An eligibility requirement has been
added to require that the applicant, and
all entity members in the case of an
entity applicant, not own real estate
subject to a Federal judgment lien. This
change is made to comply with 28
U.S.C. 3201(e). This statutory provision,
in part, prohibits debtors with Federal

judgment liens on their property from
receiving any loan made or guaranteed
by the United States or receiving funds
directly from the Federal Government in
any program, except funds to which the
debtor is entitled as beneficiary. The
prohibition remains until the judgment
is paid in full or otherwise satisfied.

General Limitations (Section 764.102)

The proposed rule will add the
limitation for all Farm Loan Programs
direct loans that the tracts to be farmed
must be contiguous or the distance
between the tracts will not prevent an
efficient farming operation. This is a
current loan limitation for farm
ownership loans and should be applied
consistently across loan programs.

The Agency also proposes to add the
clarification that loan funds may not be
used to establish or support a non-
eligible enterprise, even if the non-
eligible enterprise contributes to the
farm. The term “‘non-eligible enterprise”
will be substituted for the current term
“non-farm enterprise”.

The proposed rule also would specify
that loan funds are to be used for
farming operations located in the United
States, in accordance with the
Consolidated Farm and Rural
Development Act (Act). Sections 302
and 311 of the Act, in part, limit farm
ownership and operating loans,
respectively, to farmers “in the United
States” who are United States citizens
and to farm entities “‘engaged primarily
and directly in farming or ranching in
the United States” whose majority
interest is held by United States
citizens. Section 321 of the Act similarly
limits emergency loans, in part, to
established farmers who are citizens of
the United States and farm entities in
which a majority interest is held by
United States citizens where the
applicants’ farm operations “have been
substantially affected by a natural
disaster in the United States.”

The existing regulations contain
eligibility requirements that an
applicant be a United States citizen, or
lawfully admitted alien and for entity
applicants that the operation must “be
controlled by farmers or ranchers
engaged primarily and directly farming
in the United States.” The Agency will
add in the proposed rule a limitation
that loan funds only be used for farm
operations in the United States.

Choice of Security (Section 764.103)

Sometimes an applicant has more
assets available than are needed to
satisfy the Agency’s security
requirements. The existing regulations
have been construed by some to allow
the applicant to choose which assets

would secure the Agency’s loan. The
proposed rule clarifies that the Agency
has the authority and responsibility to
choose the best security available when
there are several options. However,
under the proposal, the Agency may
honor an applicant’s preference that
certain assets be taken as security over
others provided that the quality and
value of the Agency’s security position
would not be compromised.

Agency Lien on Non-Essential Assets
(Section 764.103)

Non-essential assets are those assets
that are not essential to the farming
operation and do not contribute net
income to pay family living expenses.
The Agency prefers that an applicant
sell non-essential assets and reduce the
amount of the loan request. However,
there are circumstances when an
applicant cannot or will not convert
non-essential assets to cash.

Existing regulations require that the
Agency take a lien on all non-essential
assets with an aggregate value exceeding
$5,000 as security only for emergency
loans. The proposed rule would extend
this requirement to all direct loans for
consistency and would change the value
of the non-essential assets from an
“aggregate value exceeding $5,000” to
an individual value for each non-
essential asset in excess of $5,000. As
under the existing regulations, the lien
on non-essential assets would be taken
in addition to the lien on assets
obtained to meet the adequate or
additional security requirements. These
changes provide consistency between
loan programs and ensure that the
Agency does not invest an inordinate
amount of time obtaining a lien on
assets of minimal value.

Farm Ownership Loan Program (FO)
(Subpart D)

The proposed regulations would
clarify the benefits of a joint financing
arrangement for FO loans. A joint
financing agreement is an arrangement
between two or more lenders that make
separate loans simultaneously to supply
the funds required by one applicant.
Currently, the regulations describe the
joint financing agreement but do not
clearly state that a lower interest rate
will apply. The proposed rule states that
the joint financing agreement allows the
Agency to establish a “more favorable
interest rate. This interest rate would be
at least 4 percent annually.”

Operating Loan Program (OL) (Subpart
F)

The OL loan eligibility requirement
that the applicant and any persons
signing the promissory note may not
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close an OL loan in more than seven
calendar years will be modified to apply
only after December 31, 2002. This
change is required by section 255 of the
Agricultural Risk Protection Act of
2000, Pub. L. 106—-224, enacted on June
20, 2000.

The Agency proposes to clarify its
policy regarding the difference between
the acceptable use of OL and FO funds.
Prior to March 3, 1997, (62 FR 9351—
9359) the authorized uses for direct OL
funds included ““not more than $15,000
in a fiscal year for real estate
improvements or repairs.” The current
regulation provides, in part, that OL
funds may be used for paying costs
associated with reorganizing a farm or
ranch to improve its profitability;
purchasing farm or ranch equipment;
paying annual operating expenses; and
paying farm, ranch or home needs.
Under this language, the Agency
permits OL funds to be used for real
estate improvements or repairs, but the
lack of specific guidelines has resulted
in confusion regarding the intent of the
regulation.

The proposed rule provides that OL
funds can be used for minor repairs and
improvements to buildings, provided
the costs do not exceed $15,000 per
year. More substantial repairs and
improvements would have to be made
under a FO loan. This policy is
consistent with the statutory loan
purposes of OL loans in section 312 of
the Act.

The Agency proposes to remove the
requirement of a nonsupervised bank
account for farm or home needs (7 CFR
1941.16) for OL applicants. Prior to the
Federal Agriculture Improvement and
Reform Act of 1996 (Pub. L. 104-127)
(1996 Act), the Act provided that the
Agency ‘“‘shall reserve not more than 10
percent of any loan made under this
title or $5,000 of such loan, whichever
is less, to be placed in a nonsupervised
bank account which may be used at the
discretion of the applicant for necessary
family living needs * * *.” The 1996
Act amended section 312 of the Act to
provide that the Agency “may reserve a
portion of any loan * * *.” While the
amended language maintained the
maximum limit of 10 percent of the loan
amount or $5,000, it provides the
Agency with some flexibility in
implementation. The payment of
expenses for family subsistence is an
authorized use of loan funds and in
many cases, loan funds are provided
directly to the applicant to use as
specified in the operating plan agreed to
by both the applicant and the Agency
without the need of a nonsupervised
bank account. The proposed rule only
requires the use of a supervised bank

account when “‘special supervision is
needed.” This is consistent with the
Agency'’s policy of reducing the use of
supervised bank accounts. Therefore,
the Agency has determined that it is no
longer necessary to require the use of a
“nonsupervised bank account” in its
regulations.

Youth Loan Program (Subpart G)

The Agency proposes to modify the
Youth Loan Program regulations in
order to make the program easier to use
and more accessible. The Youth Loan
Program is part of the direct OL and
currently has the same regulatory
requirements as other OL loans. The
Agency proposes to establish a separate
subpart for youth loan regulations and
streamline the processing of Youth
loans.

The Agency makes small loans, up to
a maximum of $5,000, to youths (age
10-21) who likely have no credit
background, or at least, have less credit
history than the typical adult applicant.
The risk of loss to the Agency is low due
to the small loan balance. Additionally,
some of the information that is routinely
required to process loans is generally
not available. Therefore, under the
proposed rule, the Agency may waive
certain application requirements that
will not be applicable based on the
applicant’s age. The Agency is soliciting
comments on lowering the youth
applicant’s age limit to 8 years of age to
coincide with the age limitation in
participating in 4-H clubs. The Agency
will evaluate all comments received on
this issue and adopt the age limit
suggested on most comments.

The proposed rule also would
emphasize the Agency’s intention that
Youth loans support agriculture-related,
educational projects. The existing
regulations state that the objective of the
Youth Loan Program is to provide credit
for rural youths to establish and operate
modest, income-producing projects in
connection with 4-H clubs, FFA, and
similar organizations. This provision
has been interpreted to allow Youth
loans for projects that are not
significantly related to agriculture,
therefore, a provision on authorized
Youth loan users will be added.

The existing definition of “rural
youth” limits the Youth Loan Program
to a youth who “does not reside in any
city or town with a population of more
than 10,000 inhabitants.” As part of the
Agency’s effort to make the Youth Loan
Program more accessible, the proposed
rule would extend the program to
applicants who reside in a rural area, or
city or town with a population of 50,000
or fewer people. The Youth Loan
Program provides a valuable,

educational opportunity for youth to
experience farming. By providing
supervised loan funds for agriculture-
related projects to a larger pool of youth,
the Agency hopes to increase the
number of motivated, educated farmers
in the future.

The existing security requirements are
the same for a Youth loan and an OL
loan. Under the existing regulations,
additional security up to 150 percent of
the loan amount is required if it is
available. In the case of a term OL loan,
the existing regulations require security
with a value that will remain relatively
constant over time that is equal to 100
percent of the loan amount. Youth loan
applicants generally do not have
available security beyond what is
purchased or produced with loan funds.
The proposed rule would require the
Youth loan be secured by only the asset
being purchased or produced with the
loan funds, unless it is impractical to
separately identify the asset from the
applicant’s other assets or the adequate
security requirement has not been met.
This provision would eliminate the
requirement for additional security in
the case of youth loans.

Emergency Loan Program (EM) (Subpart
H)

The Agency published a final rule to
streamline the EM loan program on
January 8, 2002, in 67 FR 791-801. This
proposed rule adopts the changes
addressed in the discussion of the
January 8, 2002, rule. Therefore, while
the Agency will accept comments
regarding the EM loan program,
discussion of the changes is not
included in this rule.

Loan Decision and Closing (Subpart I)

The Agency proposes to clarify the
actions to be taken when an adverse
loan decision is overturned on appeal.
Loan approval is not automatic after an
Agency loan denial is overturned. The
Agency must reevaluate the request
based on the findings of the appeal
hearing officer and take the next step
toward processing the loan application.
Current regulations do not specify the
process that occurs after a loan denial is
overturned. To avoid confusion, the
proposed rule states that the Agency
will consider the following prior to loan
approval: (1) Satisfactory review of
current financial information and
determination of whether changes in the
applicant’s financial and agricultural
conditions will adversely affect the
applicant’s operation; (2) determination
that the applicant will be able to
produce a crop in the production cycle
for which the loan is requested
(specifically for crop production loans);
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and (3) determination that the
applicant’s operating plan, as modified
based on the appeal decision, reflects a
feasible plan. The Agency expects that
this clarification would create a more
efficient and consistent decision process
for both the Agency and applicants.

The proposed rule states that the
Agency will not approve a loan unless
the applicant demonstrates an ability to
satisfy its total credit needs. For
example, an applicant for a FO loan
must demonstrate an ability to obtain
any additional credit necessary to
operate the farm. This proposed change
recognizes that the Agency’s loan may
be only a part of the applicant’s
financial needs. It would help ensure
that the Agency makes loans only to
applicants who have viable operations
and are not undue credit risks.

Borrower Training (Subpart J)

Under the existing regulations, the
Agency must evaluate the need for
production and financial management
training when considering a request for
a loan or primary loan servicing.
Additionally, the Agency cannot require
applicants “who have previously
received a waiver, or who have
previously satisfied the training
requirements” to complete training (7
CFR 1924.74(b)(2)). Under the proposed
regulations, the Agency is eliminating
the requirement to assess the need for
training when a borrower requests
primary loan servicing. The Agency
believes that borrower training, if
needed, is most helpful early in the loan
process. It is of little or no benefit to a
borrower who is already delinquent or
in non-monetary default. The Agency,
however, would be able to require direct
loan applicants who have previously
received a waiver or satisfied training
requirements to complete training
when: (1) The proposed loan is to
finance a new enterprise for which the
applicant has not had production
training or (2) information contained in
the loan assessment or obtained from
year-end analyses, farm visits, or the
borrower’s case file indicates that
additional production or financial
management training is needed. This
early detection of the need for
additional training will help borrowers
become successful and hopefully avoid
later delinquencies.

Part 765— Direct Loan Servicing—
Regular

Increasing Limited Resource Interest
Rates (Subpart B)

Section 1951.25 of 7 CFR 1951
provides “the interest rate may not be
changed more often than quarterly.”

This limitation is eliminated in this
proposed rule. The Agency instead will
review borrowers with limited resource
rates annually; however, the Agency
may process a change in interest rate at
any time it becomes aware of a change
in the borrower’s circumstances. This
change will reduce unnecessary
administrative burden and provide for
annual limited resource rate reviews
consistent with the annual process for
developing farm operating plans.

Borrower Payments (Subpart D)

The existing regulations are written in
a manner that allows inconsistencies in
applying payments to the borrower’s
Agency loans. The proposed rule
clarifies that payments will be applied
in the following order:

(1) Annual operating loans;

(2) Delinquent FLP installments,
paying least-secured loans first;

(3) Non-delinquent FLP installments
due in the current operating cycle in
order of security priority, paying least-
secured loans first; and

(4) Any future FLP installments due.

The Agency believes these changes
will assure that regular payments are
applied to protect the Agency’s security
interest and preserve the financial
viability of the borrower’s operation.

Protective Advances (Section 765.203)

The existing regulations allow the
Agency to make protective advances
when necessary to protect its interest in
security property. The regulations also
provide that protective advances will be
added to the outstanding principal
when a loan is rescheduled or
reamortized, except for advances to pay
prior or junior liens other than real
estate tax liens. This policy reduces the
incentive for borrowers to pay costs
such as real estate taxes. Under the
proposed rule, the Agency would
continue to make protective advances
when necessary; however, the Agency
will consider the payment of protective
advances for reasons not beyond the
borrower’s control when determining
eligibility for future loan and servicing
requests. One general loan eligibility
requirement is that the applicant will
honestly endeavor to carry out the
conditions of the loan. Another general
loan servicing eligibility requirement is
that the borrower has acted in good faith
in accordance with borrower loan
agreements.

Subordination of Chattel Security
(Section 765.205)

Existing regulations published in
§1962.30 of 7 CFR 1962 allow for only
one subordination to be outstanding “at
any one time in connection with the

same security.” Under the proposed
rule, the Agency will consider a second
subordination of chattel security to
enable the borrower to obtain crop
insurance when (1) the creditor with the
first subordination did not provide for
the payment of crop insurance and
consents in writing to pay insurance
premiums from crops or insurance
proceeds, and (2) the borrower assigns
insurance proceeds to the Agency or
names the Agency in the loss payable
clause of the policy. In some areas,
banks typically do not lend additional
money for the borrower to obtain crop
insurance. In those cases, a second
subordination is needed for the secured
debt on an insurance provider. In
addition, crop insurance may not yet be
available or has not been chosen when
the borrower obtains the loan requiring
the first subordination of the Agency’s
chattel security. The proposed change
would allow for second subordinations
in these cases. The same requirements
for initial subordinations also will apply
to these second subordinations.

Unapproved Disposition of Chattel
Security (Section 765.304)

A borrower cannot dispose of chattel
security in a manner that is inconsistent
with the borrower’s agreement with the
Agency. Under current regulations,
when an unauthorized disposition
occurs, the borrower must make
restitution by paying the Agency the
market value of the security, or
replacing the security with property of
equal or greater value. In addition, the
borrower may submit information to
allow the Agency to consider post-
approval of the disposition, provided
the funds were used in accordance with
Agency regulations. However, the
regulation provides that only one post-
approval may be granted during the
period covered by the agreement. If the
borrower fails to make restitution,
provide information to allow for post-
approval, or commits a second
transgression, the Agency may pursue
civil or criminal action, or both. The
proposed rule continues to allow the
borrower to make restitution or submit
information for post-approval; however,
the requirement establishing a limit of
one transgression per period of the
agreement has been eliminated. The
Agency believes that one warning is
adequate. The proposed rule provides
that subsequent violations of the
agreement and uncured first violations
will be considered when determining
eligibility for future loan or servicing
assistance. One general loan eligibility
requirement is that the applicant will
honestly endeavor to carry out the
conditions of the loan. One general loan
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servicing eligibility requirement is that
the borrower has acted in good faith in
accordance with borrower loan
agreements.

Disposing of a Portion of Real Estate
Security (Subpart H)

When the borrower proposes to sell,
exchange, or otherwise dispose of a
portion of real estate security, the
existing regulations require that the
portion of real estate security to be
disposed of be appraised whenever one
of several conditions are met. One of
these conditions is that the estimated
value of the portion of real estate
security proposed for disposition
exceeds $10,000. The Agency
implemented this requirement to ensure
that the borrower obtains fair market
value for the real estate security, and
that in turn, the Agency’s security
interest is protected. In cases where an
appraisal is not required, the Agency
estimates the value of the real estate
based on current real estate values for
the area in which the property is
located. The proposed rule would
increase the maximum from an
estimated value of $10,000 to $25,000,
but as with the existing regulations,
provide the Agency discretion, when in
its best interest, to obtain an appraisal
when the estimated value is below this
limit. The Agency proposes modifying
this requirement because the cost to the
Agency of conducting an appraisal for
portions of properties with a value of
$10,000 to $25,000 often exceeds the
benefit of the appraisal. In addition, the
proposed rule would require an
appraisal of the remaining real estate
security only when the Agency believes
the value of the remaining real estate is
diminished by an amount greater than
the market value of the property
proposed for disposition. These
modifications would reduce the
administrative burden associated with
handling borrower requests for
disposition of real estate security. It
would also expedite the Agency
approval process for the disposition of
real estate security by borrowers. These
benefits outweigh any risk to the
Agency from not appraising all
remaining real estate security.

In addition, the Agency proposes to
modify the regulations pertaining to the
use of proceeds received from the sale
of real estate security. Section
1965.13(e)(4)(iii) of 7 CFR allows the
borrower to use up to $10,000 to
develop land not owned by the
borrower. The Agency has eliminated
this option as an authorized use of
proceeds in the proposed rule. The
Agency does not believe it is prudent to
release proceeds from the sale of its loan

security to develop land on which it
does not have a lien.

Non-Program Loan Terms (Section
765.404)

The Agency proposes to extend the
term for Non-Program loans when an
ineligible applicant assumes an
outstanding debt or purchases inventory
property. The existing regulations allow
the Agency to schedule repayment over
15 years. The Agency proposes to base
the term on the applicant’s repayment
ability, with maximum term of 25 years.
This modification will allow the Agency
greater flexibility to resolve delinquent
accounts through assumption of the
indebtedness and when selling
inventory property.

Part 766 Direct Loan Servicing—
Special

Notification of the Availability of Loan
Servicing (Section 766.101)

Section 331D of the Act establishes
requirements regarding when the
Agency must notify a borrower of the
availability of loan servicing and
mandates that the initial notice be
“contained in the regulations
implementing this title.” The Agency
published a proposed rule (53 FR
18392-18523) announcing regulations
implementing section 331D on May 23,
1988. An interim rule (53 FR 35639—
35798) was published on September 14,
1988. In both rules, the Agency
published the initial loan servicing
notification, as well as all subsequent
notices associated with the loan
servicing process. The Agency chose to
publish notices beyond those mandated
in the Act for several reasons. First, the
Agricultural Credit Act of 1987
provided for substantial changes to the
Agency'’s loan servicing policies.
Second, at the time the proposed rule
was published, a significant portion of
the Agency’s direct loan borrowers were
delinquent or in some other form of loan
default. Incorporating the loan servicing
notices in the regulation has resulted in
the need for the Agency to go through
the rulemaking process to make only
minor editorial changes in the notices.
Therefore, the Agency is proposing to
publish only the initial loan servicing
notification in its regulations as
required by the Act. All other loan
servicing notices will be available to the
public in any Agency office.

In addition, §1962.17(a)(2) of 7 CFR
requires that a notice of the availability
of loan servicing be provided to the
borrower when the Agency denies a
request for the release of proceeds from
the sale of chattel security. This
notification is not required under

§ 331D of the Act. Section 766.101 of the
proposed rule, continues the Agency
policy of notifying financially distressed
and delinquent borrowers of the
availability of loan servicing. Therefore,
the Agency believes that the additional
notification requirement established in
§1962.17 is unnecessary and has
removed it.

Financial and Production Records
(Section 766.102)

As with loan applicants, the Agency
proposes to reduce the burden on
borrowers applying for loan servicing by
requiring the borrower to submit only 3
years of historical financial and
production documentation when
applying for loan servicing. Currently,
the Agency requires the borrower to
submit 5 years of historical financial
and production records. The guaranteed
loan program regulations require 3 years
of financial and production records. To
ensure consistency between programs
and with industry standards, the
Agency is proposing to change the
requirement for the direct program to
match the guaranteed program
requirements, as well as commercial
lenders.

Borrower Eligibility for Loan Servicing
(Section 766.104)

Section 353 of the Act requires that to
be eligible for loan restructuring, the
delinquency must be “due to
circumstances beyond the control of the
borrower, as defined in regulations
issued by the Secretary.” The Agency
has published the loan servicing
eligibility requirements in subpart S of
7 CFR part 1951. Section 1951.909(c)(1)
lists specific causes of reductions in
income “beyond the control of the
borrower.” The Agency believes that the
existing regulations do not adequately
address all potential circumstances
beyond the control of a borrower. Under
the proposed rule, the Agency will
expand the existing language which
addresses “[n]atural disasters, an
outbreak of uncontrollable disease, or
uncontrollable insect damage,” to
include “adverse weather,” thus
clarifying that it is not required that the
farming operation be located in a county
designated or declared a natural
disaster. In addition, the Agency will
add reduction in income due to
‘““damage or destruction of property
essential to the operation” and clarify
the list of examples as inexhaustive.

Agency Offer To Restructure a
Delinquent Borrower (Section 766.106)

Under existing regulations, when the
Agency offers to restructure the loans of
a delinquent borrower, the notification
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includes the right to appeal the Agency
offer. If the borrower does not respond
to the Agency’s offer, the Agency then
provides the borrower with a “Notice of
Intent to Accelerate.” This notification
also provides the borrower with appeal
rights. Under this rule, the Agency
proposes to consolidate the borrower’s
appeal rights. The Agency’s offer to
restructure will no longer include
appeal rights. Instead, if the borrower
does not accept the offer or fails to
respond within the established
timeframe, the Agency will immediately
provide a “Notice of Intent to
Accelerate” which will provide the
borrower the opportunity to appeal
either the Agency’s offer, notice of
intent to accelerate, or both.
Consolidation of the appeal rights will
allow for more timely processing of a
borrower’s request for loan servicing
and resolution of delinquent accounts.

Deferral Period (Section 766.109)

The existing regulations stipulate that
a deferral period will not exceed 5
annual installments, but are unclear on
how the length of a deferral is
determined. As a result, the Agency has
often granted borrowers 5-year deferrals.
In the proposed rule, the maximum
deferral term would still be 5 years, but
the Agency would grant the shortest
deferral term that would result in a
feasible operating plan without debt
writedown. The length of the deferral
period affects the interest accrual and
the debt payments after deferral. A
longer deferral period increases the
interest accrual and the post-deferral
payments. The shortest deferral period
necessary to generate a feasible plan
benefits the borrower by minimizing
interest accrual.

Appeal of a Conservation Contract
Technical Decision (Section 766.110)

Current regulations are ambiguous
regarding the appeal of Natural
Resources Conservation Service’s
technical decisions on a Conservation
Contract. The proposed rule would
clarify how a borrower may appeal the
Natural Resources Conservation
Service’s technical decisions by stating
that such appeals will be handled in
accordance with 7 CFR part 780.

This section also will be amended to
consider only the present market value
of the land without any structural
improvements in determining the
appropriate amount of debt reduction.
This change is needed to prevent
inflated conservation contract values
based on structural improvements that
do not have value in promoting
conservation, recreation, or wildlife on
the property.

Softwood Timber Loan Program

The Agency proposes to eliminate the
Softwood Timber Loan Program
regulations. The Softwood Timber Loan
Program allows a borrower to convert all
or a portion of their debt to a Softwood
Timber loan. This conversion allows a
borrower who is financially distressed
or delinquent on an Agency direct loan
to defer loan payments and generate
income from planting and harvesting
softwood timber to make future loan
payments. Since the program’s
inception in 1983, the Agency has
processed only 35 Softwood Timber
loans. The Agency believes the use of
the Softwood Timber program does not
justify the costs associated with
maintaining the program. The most
significant Agency costs associated with
the Softwood Timber Loan Program
include costs for training Agency staff,
monitoring Softwood Timber loans,
maintaining automation programs, and
publishing Softwood Timber
regulations. It should be noted that
Softwood Timber production is
confined to certain limited areas within
the country as a result of the marginal
land requirements. Therefore, many
borrowers are not eligible for assistance
under this program.

Homestead Protection eligibility
(Section 766.153)

The Agency proposes to add a
property eligibility requirement for
homestead protection. Where voluntary
conveyance of the property to the
Agency would be required to process
homestead protection, the Agency
proposes to take title to the property
only if it can obtain a positive recovery
after paying any outstanding liens of
other creditors on the property. This is
consistent with the Agency’s policy to
accept voluntary conveyances only if it
is in the Government’s best financial
interest. If homestead protection is not
offered prior to foreclosure, the option
is still available after the Agency takes
title to the property.

Homestead Protection lease (Section
766.155)

The proposed rule will clarify that
homestead protection leases will not be
less than 3 years and will not exceed 5
years. These limitations on terms are
required by § 352(b)(3) of the Act. The
current regulation does not specify the
minimum lease term.

Accelerated Repayment Agreements

The existing regulations allow the
Agency to enter into an accelerated
repayment agreement with a borrower
when the Agency considers liquidating
an account due to the borrower’s failure

to graduate or to use the security as
agreed in the operating plan. This
agreement is used in lieu of foreclosure
when it is in the Agency’s best financial
interest and when the borrower can
meet the accelerated payment schedule.
The proposed rule would eliminate
accelerated repayment agreements for
borrowers who fail to graduate to other
credit when able to do so. The Agency
believes the overall impact of this
change would be minimal as accelerated
repayment agreements are rarely
executed. Eliminating accelerated
repayment agreements would allow the
Agency to treat all borrowers in non-
monetary default more consistently. The
proposed change would encourage
qualified borrowers to graduate
promptly and encourage borrowers who
are not farming to cure the default or
voluntarily liquidate their security.

Unauthorized Assistance (Subpart F)

The Agency proposes to change its
procedures regarding the resolution of
unauthorized assistance cases where a
portion of the loan is unauthorized.
Under the current regulations, the
Agency splits the loan into two
accounts: one loan account for the
authorized portion of the loan and a
second loan account for the
unauthorized portion of the loan. The
Agency proposes to eliminate this
requirement and by internal procedure
keep one loan account to eliminate the
burden on Agency staff of creating,
tracking, and servicing a second loan
account. Under the proposed rule, the
Agency will attempt to collect the
unauthorized assistance, or that portion
which the borrower is able to pay
within 90 days. If the borrower is unable
to repay the entire amount of
unauthorized assistance, the Agency
may enter into an accelerated repayment
plan with the borrower for such amount
if the borrower did not intentionally
provide incomplete or false information
and such action is in the best financial
interest of the Government. The debt
under the accelerated repayment plan
will be treated as a non-program (NP)
loan with NP interest rate and terms as
short as feasible, but not exceeding the
remaining term of the FLP loan. The
Agency will not continue with the
borrower at existing rates and terms in
any case as to the unauthorized portion
of the debt. This change in policy is
necessary to cure errors resulting in
unauthorized assistance regardless of
whether borrower or Agency error is
involved. The unauthorized amount
may be the result of a statutory or a
regulatory violation, but in either case it
never should have been given to the
borrower. An accelerated repayment
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plan will allow those borrowers who
did not intentionally provide
incomplete or false information to the
Agency to pay unauthorized assistance
over time. If the borrower is able to
repay, but refuses to, the borrower will
receive the primary loan servicing
notices for those in non-monetary
default prior to liquidation.

Part 767—Inventory Property
Management

Inventory Property Classification

An interim rule published at 62 FR
44393-44404, on August 21, 1997,
implemented provisions of the 1996 Act
impacting the management and sale of
inventory property. The revised
regulation provided one method of sale
of inventory property, and, thus,
eliminated the need to classify
inventory property as suitable or
surplus. However, the interim rule did
not eliminate usage of the terms
“suitable” and “‘surplus” properties
elsewhere in the CFR. The proposed
rule would eliminate references to
suitable and surplus property as
necessary.

Chattel Inventory Property Disposition
Methods (Section 767.155)

The current regulations allow the
Agency to sell inventory chattel
property through a sealed bid or regular
sale. The proposed rule would eliminate
the use of these sale methods and
require sale by public auction. An
auction is the most efficient and
common venue for selling chattel
property.

The current regulations state that
“[bleginning farmers or ranchers
obtaining special OL [Operating] loan
assistance * * * will receive priority in
the purchase of farm equipment held in
government inventory during the
commitment period” (7 CFR
1955.122(a)). The proposed rule
eliminates this preference as the
Agency'’s statutory authority for giving
special Operating loan assistance was
eliminated by § 616 of the 1996 Act.
This change would have a minimal
impact on the Agency, beginning
farmers, and the general public because
of the limited amount of chattels the
Agency takes into inventory.

Inventory Property With Important
Resources, Special Hazard Areas, and
Environmental Risks (Subpart E)

The proposed rule would clarify the
Agency’s obligations under the National
Environmental Policy Act and other
Federal environmental laws. The
current regulations require the Agency
to inspect all inventory property for

hazardous waste contamination and
report certain underground storage
tanks, but they do not specify when the
Agency will undertake corrective
measures. The proposed rule would
clarify when the Agency is responsible
for cleaning up hazardous waste
contamination and removing or
permanently closing underground
storage tanks. It would clarify that the
Agency would undertake corrective
measures when: (1) Any known
contamination or underground storage
tank leakage presents an immediate
threat to the health and safety of
neighboring property owners or to
potential purchasers of the property;
and (2) The Agency is selling the
property to a beginning farmer and
providing credit assistance through a
direct or guaranteed loan. Moreover, the
proposed rule also states that the
Agency would not undertake corrective
action if the property is being sold back
to a potentially responsible party. By
more clearly defining the Agency’s
responsibilities, the proposed rule
would eliminate questions of liability
and reduce the Agency’s risk of being
responsible for costly cleanups.

List of Subjects
7 CFR Part 761

Administrative practice and
procedure, Agriculture, Authority
delegations, Credit, Loan programs—
Agriculture.

7 CFR Part 762

Agriculture, Credit, Loan programs—
Agriculture.

7 CFR Part 764

Agriculture, Agricultural
commodities, Credit, Disaster
assistance, livestock, Loan programs—
Agriculture, Mortgages.

7 CFR Part 765

Agriculture, Agricultural
Commodities, Credit, Livestock, Loan
programs—Agriculture.

7 CFR Part 766

Agriculture, Agricultural
commodities, Credit, Livestock, Loan
programs—Agriculture.

7 CFR Part 767

Agriculture, Credit, Government
property, Government property
management, Indians—Loans, Loan
Programs—Agriculture.

Accordingly, it is proposed that 7 CFR
chapter VII be amended as follows:

7 CFR Chapter VII

1. Revise part 761 to read as follows:

PART 761—GENERAL PROGRAM
ADMINISTRATION

Subpart A—General Provisions

Sec.

761.1
761.2
761.3
761.4
761.5
761.6
761.7

Introduction.

Abbreviations and definitions.

Civil rights.

Conflict of interest.

Restrictions on lobbying.

Appeals.

Appraisals.

761.8 Loan limitations.

761.9 Interest rates for direct loans.

761.10 Planning and performing
construction and other development.

761.11-761.50 [Reserved]

Subpart B—Supervised Bank Accounts

761.51 Establishing a supervised bank
account.

761.52 Deposits into a supervised bank
account.

761.53 Interest bearing accounts.

761.54 Wit